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DEVELOPMENT AGREEMENT
SWAUK WIND PROJECT

THIS DEVELOPMENT AGREEMENT (Agreement”) is entered into and effective this
____day of , 2012 by and between Kit@asnty, a Washington municipal
corporation (County”) and Swauk Wind, LLC, a Washington limited liatylcompany
authorized to do business in the state of Washm(fipplicant”). This Agreement is made
pursuant to Revised Code of WashingtdRQW”) 36.70B.170, Kittitas County CodeK'CC”)
Chapter 15A.11, and KCC Chapter 17.61A, and relatdse Swauk Wind Project.

RECITALS

A. RCW Chapter 36.70B and KCC Chapter 15A.11 aitlkeahe County to enter
into an agreement regarding development of regleaty located within the County’s
jurisdiction with any person having an ownershigrast in or control of such real property.
KCC Chapter 17.61A requires execution of a devekpmagreement as part of the approval
process for wind farm projects.

B. The Applicant desires and intends to developralviarm in central Kittitas
County known as the Swauk Wind Project (tRedject”) located approximately 12 miles west
of the town of Ellensburg, north of State Route 2Ofull Project description is contained in
Exhibit A.

C. The Project objective is to develop a wind egdagility with a maximum of 5
wind turbines and Project support facilities neaeg$o generate and deliver renewable energy
to point of interconnection with a nearby Puget@bEnergy local distribution line for
distribution within Puget Sound Energy’s Kittitas@ty service area.

D. The Applicant has entered into agreements vaighowners of the real property
comprising the Project Area, giving it control bfg land for the purpose of, and authority to,
develop the Project.

E. The Project will be located on land referreth¢oein as theProject Area”. A
map showing the location of the Project Area istamed in Exhibit B. The Project Area covers
approximately 3,865 acres. The land within thgdttoArea on which the Project itself will be
developed is referred to as therbject Site” further shown on Exhibit B. The Project Site lega
descriptions and landownership interests are coadiain Exhibit C.

F. On June 29, 2011, the Applicant submitted anlisapon for Comprehensive
Plan Amendment — Map Amendment; Development Codemdment and Wind Farm Siting
Application (“Plan Amendment Application”) to include the Project Area within those areas
designated as wind resource overlay areas under KC&1A.040.

G. On September 21, 2011, Kittitas County publisinetie Ellensburg Daily Record
a Notice of Application for the comprehensive ptanendments, development code

71266772.2 0078717-00003 1




amendments, and wind farm siting application amgiested SEPA threshold determination
comments through October 10, 2011.

H. On September 13, 2011, the Kittitas County Rlgn@ommission (Planning
Commission”) conducted a duly noticed open record public imgaon the Plan Amendment
Application, and forwarded Findings of Fact, Cosabims of Law and a Recommendation of
Approval to the Kittitas County Board of Commissos (BOCC").

l. On October 25, 2011, the BOCC conducted its duly noticed open record
public hearing on the Plan Amendment Applicatiop.tBe BOCC’s adoption of Ordinance
2011-13 dated December 6, 2011, the property wsignkgted as a wind farm resource overlay
zone under KCC 17.61A.040.

K. As the State Environmental Policy ACGEPA”) Lead Agency, Kittitas County
issued a Notice of SEPA Action, issuing a Deterriamaof Non-significance ©ONS") for the
applications for Comprehensive Plan Amendments aaMitigated Determination of Non-
significance (MDNS”) for the Project on October 13, 2011. All reeipis of the Notice of
SEPA Action were requested to contact the countydid not receive any of the underlying
environmental checklist documents identified focteaf the following: Comprehensive Plan
Amendments, Development Code Amendments and thd Samm Siting Application. A copy
of the Project MDNS is attached hereto as ExhibiApplicant agrees to abide by the Proposed
SEPA Mitigation Measures identified in the MDNSvesll as the Development Standards set
forth in this Agreement to mitigate impacts to émironment.

L. On March ___, 2012, pursuant to KCC 17.61A.0G46,applicant submitted a
complete Development Agreement Application withrafidproject Development Agreement
proposing the development standards and critedamuwhich the Project is to be constructed,
operated and decommissioned. All mitigation measooatained in the MDNS are incorporated
as conditions to this Agreement. Applicant alsomsitiied a proposed Cost Reimbursement
Agreement which obligates the applicant to reiméuahne County for its time, fees and expenses
reasonably incurred in reviewing and processingteéeelopment Agreement.

M. On , 2012, a Determination of Completeneas issued to the applicant
for its request for a Development Agreement. A ciorath Notice of Application for
Development Agreement and Notice of Public Heaviiag mailed to affected agencies, adjacent
landowners and interested parties, and publishéakikllensburg Daily Recordon __, 20
The proposed project was the subject of a 30-daywent period.

0. This Agreement establishes the commitments rogdiee County and the
Applicant for the purpose of ensuring that the ebjs consistent with the Kittitas County
Comprehensive Plan and Zoning code, and to ensatal final permit approvals will be in the
best interests of the citizens of Kittitas Couratyd will reflect the land use planning
considerations of Kittitas County.

P. This Agreement establishes that the developwofahe Project with the
Development Standards and proposed SEPA mitigateaisures contained herein is consistent
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with the County’s Comprehensive Plan, zoning anceligpment regulations, and is compatible
with surrounding land uses.

NOW, THEREFORE, in consideration of the foregoirgitals (which are incorporated
into the Agreement by this reference) and for otfeerd and valuable consideration, the receipt
and sufficiency of which are hereby acknowledgkd,@ounty and the Applicant agree as
follows:

AGREEMENT

1. Effective Date, Termination and M odification.

1.1 The Effective Date of this Agreement is the lagedgon which it was signed by
the Parties hereto.

1.2 Termination This Agreement shall terminate thirty (30) yefaosn the Effective
Date of this Agreement, unless earlier terminatgedhbitual written agreement of the Parties
hereto or by Applicant alone pursuant to Sectiobedow.

1.3 Maodification. On or after a date which is twenty-five (25) igefiom the
Effective Date of this Agreement, the BOCC shallehthe ability to review the Project’s
compliance with County plans for its airport exgansand the then-current Kittitas County
Zoning Code, county development regulations, a$ agehny other applicable local, state or
federal laws or regulations and may request tletaable modifications be made to the Project
to accommodate changes in the County’s airportspteirCounty and other governmental
regulations. If there is any conflict with a pladhlanding approach or facility contained in the
then-current Bowers Field Airport Master Plan, @munty may require reasonable modifications
to the Project to mitigate such conflict, so losglae County Airport Management and the FAA
determine in writing that there are no other reabtaalternatives to avoid impact to the Project.
Any modifications to the Project as a result thisgess shall be reflected in an amendment to
this Agreement, following applicable public not@ed hearing requirements, if any.

2. Definitions.

For purposes of this Agreement, the following terptgases, words, and their
derivations shall have the meaning given hereinrevbapitalized; words not defined herein
shall have their ordinary and common meaning. Wiarnnconsistent with the context, words
used in the present tense include the future, wiarttge plural number include the singular
number, words in the singular number include thegdlnumber, and the use of any gender shall
be applicable to all genders whenever the sensgresq The words “shall” and “will” are
mandatory and the word “may” is permissive. Reafees to governmental entities (whether
persons or entities) refer to those entities or gieccessors in authority. If specific provisions
of law referred to herein are renumbered, thendference shall be read to refer to the
renumbered provision. References to laws, ordiesioc regulations shall be interpreted broadly
to cover government actions, however nominated,jaeidde laws, ordinances and regulations
now in force or hereinafter enacted or amended.
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2.1 Agreement “Agreement’ means this Development Agreemenwben Kittitas
County, Washington and Swauk Wind, LLC, approvedhgyBOCC.

2.2  Applicant “Applicant” means Swauk Wind, LLC, a Washingtonited liability
company and the successor-in-interest to Swauley&hbnch, LLC, or any of Swauk Wind,
LLC’s Transferee(s) as provided in Section 10.bwel

2.3 BOCC "“BOCC” means the Board of County Commissionédriitiitas County,
Washington.

2.4  County “County” means Kittitas County, Washington.

2.5  Construction Buildout Period“Construction Buildout Period” has the meaning
set forth in Section 5.15 of this Agreement.

2.6 Development StandardsDevelopment Standards” means the requirements
stated in Section 5.

2.7  Director. “Director” means the Director of Kittitas CounBommunity
Development Services.

2.8 Effective Date “Effective Date” has the meaning set forth irct8 1.1 of this
Agreement

2.9 FAA. “FAA” means Federal Aviation Administration.

2.10 Force Majeure Event‘Force Majeure Event” means any event that tiyec
prevents or delays the performance by the Parectdl of any obligation arising under this
Agreement, including an event that is within onenarre of the following categories:
condemnation; expropriation; invasion; plague; gtdulandslide; tornado; hurricane; tsunami;
flood; lightning; earthquake; fire; explosion; epidic; quarantine; war (declared or undeclared),
terrorism or other armed conflict; material physidamage to the Project caused by third
Parties; riot or similar civil disturbance or comtioa; other acts of God; acts of the public
enemy; blockade; insurrection, riot or revolutisabotage or vandalism; embargoes; and actions
of a governmental authority with jurisdiction owbe Project other than Kittitas County.

2.11 Liability. “Liability” means all loss, damage, cost, expe(iacluding costs of
investigation and attorneys’ fees and expensesbdtation, trial or appeal and without
institution of arbitration or suit), liability, clams and demands of whatever kind or nature
(including those arising under the Federal Emplsyéability Act), arising out of an occurrence
relating to this Agreement or occurring on or rielgtto the Project described herein.

2.12 MDNS. “MDNS” means the “Mitigated Determination of N@ignificance”
issued by Kittitas County for the Project on Octob®, 2011.

2.13 Parties."Parties” means Kittitas County, Washington andAlpplicant, Swauk
Wind, LLC, a Washington limited liability company.
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2.14 ProjectProject” means the Swauk Wind Project generaligsisting of up to 6
Turbines and Project support facilities necessaigenerate and deliver electricity as described
in Exhibit A, modified as necessary to be consistégth the Development Standards contained
herein and the proposed SEPA mitigation measumgsic@d in Exhibit D.

2.15 SEPA “SEPA” means State Environmental Policy Act.

2.16 Substantial Completion“Substantial Completion” means the Project is
generating and delivering commercial energy topiet of interconnection.

2.17 Transferee A party to which the Project is transferred ssigned in part or in
whole under the provisions contained in Sectiord bdthis Agreement.

2.18 Turbine “Turbine” means the entire structure that preuelectricity. Each
Turbine consists of a tower structure anchoredftauadation, a three bladed rotor, and a nacelle
housing the generator and other machinery.

3. Proj ect Description.

3.1 The Swauk Wind Project (“Project”) generally cotsisf up to 5 Turbines and
Project support facilities necessary to generatedativer electricity as described in Exhibit A,
modified as necessary to be consistent with theel@d@wment Standards contained herein and the
proposed SEPA mitigation measures contained intixIm.

4. Vesting.

This Agreement vests the Project to the existingr®pland use plans and regulations
effective as of the Effective Date of this Agreeinen

5. Development Standards.

5.1  Number of Turbines Under this Agreement, Applicant shall constmuztmore
than 5 Turbines within the corridors shown on ExHib

5.2  Maximum Turbine Height The maximum height (measured to the tip of the
blade at its highest point to the base of the tastreicture) of any Turbine that may be
constructed as part of the Project is 300 feet.

5.3  Location and Description of ProjecThe components of the Project including,
but not limited to, Turbines, roadways, electricallection and transmission system,
transformers, and other related Project faciliéisssdescribed in Exhibit A, and the Project
Layout, including Turbine corridors, is illustratedExhibit B, which depicts both the Project
Area and the Project Site, including the prelimynaroject Layout, modified as necessary to be
consistent with the following Development Standaadd SEPA mitigation measures. Exhibit E
illustrates the location of the Project, includihgrbines and other necessary Project support
facilities in relation to existing residences i Wicinity of the Project. No Turbine may be
closer than one-half mile to any residential stitethat existed on June 29, 2011. No Turbine
shall be located closer than one and one-half titmesnaximum Turbine height to any
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publically accessed road. This does not includsdtlstructures or roads which are part of the
Project development or operations.

5.4  Fire Protection PlanApplicant has a pre-existing fire protectionvéegs
agreement with its local fire district, which plaios effective response to any fires that might
occur. This fire protection services agreementldfemaintained for the life of the Project.

5.5 FAA Review Developers generally must file Notices of Preggb€onstruction
for any structures over 200 above ground level (LAt least forty-five (45) days prior to
commencement of construction in order to facilithee FAA’s obstruction evaluation and
determination that the structures will not presehtizard to air navigation, air navigation
instruments or air navigation facilities. Applicaftall timely apply for any FAA DNH'’s for any
Project structures exceeding the applicable regujdteight threshold and shall provide copies
of any issued DNH’s to the Director, demonstratingpliance with filings required by federal
aviation regulations.

5.6 Project Access Road3 he Project transportation plan does not contatap
Project equipment delivery trucks crossing or using county roads. The main Project access
road entrance from State Route 10 is the curreqgrty access point located on the north side
of the roadbed. No improvements to State Routerd @ticipated to be necessary. However, to
the extent improvements to this access point eterchined to be necessary to accommodate the
Project trucks and equipment deliveries, they dimaltonstructed to commercial access
standards as specified in the WSDOT Design Mangatd 920-5. All internal project roads are
private.

5.7  Gravel quarriesGravel quarries on the site (if any) shall bedo-site use during
construction only. The Applicant shall comply wit¥ashington State DNR requirements for
gravel pit reclamation.

5.8 Concrete batch plant€oncrete batch plants shall be restricted tsitsmuse and
shall be removed when construction is complete.

5.9 County Right-of-Way Approval of a franchise for any facilities to loeated
within County owned right-of-way (including overltealectric power lines) is required.

5.10 _Construction Buildout periodApplicant shall be allowed to construct the Bcoj
such that Substantial Completion is achieved rer lan 5 years from the date that all permits
necessary to construct the Project are obtainddnimo event later than 6 years from the
Effective Date of this Agreement (the “Constructi®mild-out Period”); provided however, that
such construction is not delayed by a Force Maj&went. Nothing shall prohibit the Applicant
from seeking an extension of the buildout periadgmod cause shown, approval of which shall
not be unreasonably withheld.

5.11 _Turbine Setbacks from Structures minimum set back of one-half mile shall be
maintained between Project Turbines and existinggires located outside the Project
boundaries illustrated in Exhibit B; provided howemhat the Applicant shall be permitted to
place a Turbine within one-half mile of an existimegidence if written agreement between the
Applicant and the landowner is executed and recbvdth the Kittitas County Auditor.
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5.12 Safety SetbackdNotwithstanding any provision herein to the cant, a
minimum safety setback of 1-1/2 times the heighteftower to the tip of the blade will be
maintained between Project Turbines and all strestand Project Area boundaries.

6. Decommissioning.

6.1 Decommissioning PlanPrior to commencing operation of the Projectphgant
shall provide to the County for its approval, ajecodecommissioning and site restoration plan
(“Decommissioning Plan”), prepared in sufficient detail to identify, euakte, and resolve all
major environmental, and public health and safegués reasonably anticipated by the Parties on
the date hereof. The Plan shall describe the psogsed to evaluate the options and select the
measures that will be taken to restore or presi@®roject site or otherwise protect the public
against risks or danger resulting from the Projétte Plan shall be prepared in detall
commensurate with the time until decommissioning isegin.

6.2 Decommissioning Scope and Timingpplicant or any Transferee, as the case
may be, shall decommission the Project within t@eli2) months of the date of termination of
this Agreement, in accordance with Section 1.2 ahovess the Applicant has applied to the
County for a new Development Agreement authorizepmpwering and/or continued operation
of the Project at least twelve (12) months priotht® expiration of this Agreement.

6.3  Scope of Decommissionind@ he twelve (12) month period to perform the
decommissioning may be extended if there is a dedaged by events beyond the control of the
Applicant including but not limited to inclement atber conditions, equipment failure, wildlife
considerations or the availability of cranes oripment to support decommissioning. The
County shall be granted reasonable access to thecPsite during decommissioning of the
Project for purposes of inspecting any decommissgwork or to perform decommissioning
evaluations. County personnel on the Projects$itdl observe all worker safety requirements
enforced and observed by the Applicant and itsrectdrs. If requested by the County,
Applicant will provide monthly status reports urttiis decommissioning work is completed.
Decommissioning the Project shall involve removiahe Turbines; removal of foundations to a
depth of 3 feet below grade unless otherwise agebg the Project Area landowners;
regrading the areas around the Project Facilitesapval of Project access roads and overhead
cables (except for any roads and/or power cabblistoject Area landowners wish to retain);
and final reseeding of disturbed lands (all of viastall comprise “Decommissioning”).
Decommissioning shall occur in the order of remguime Turbines as the first priority and
performing the remaining elements immediately thtes.

6.4 Decommissioning Funding and Surefpplicant or any Transferee, as the case
may be, shall post funds or security contemporasigavith the provision of the
Decommissioning Plan described in 6.1 above innaouat sufficient for Decommissioning to
ensure the availability of said funds (the “Decomsioning Funds”) to Kittitas County in the
event the Applicant or Transferee fails to timetyadequately perform its decommissioning
duties herein. The decommissioning funds and pusitsll be in the form of a guarantee or
performance bond, letter of credit or other segutévice deemed satisfactory to, and
enforceable by the County. Such funds shall renmaptace as provided below until
decommissioning is completed; provided, howevea,new Development Agreement is entered
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into between the Applicant and the County priotht® expiration of this Agreement, then the
decommissioning provisions of any such new Agredrakall prevail.

6.5 Financial Security and Utility Project Ownépshlf, at the time the duty to
provide Decommissioning security arises under 8edi3 above, the owner of the Project is an
investor-owned electric utility regulated by thedEBeal Energy Regulatory Commission (FERC)
and the Washington Ultilities and Transportation Gossion (WUTC), Applicant or any
Transferee, as the case may be, shall not be egbjigrobtain and provide proof of financial
security for the performance of its Decommissiorob{igations arising hereunder, since the
obligation to fully decommission the Project wharedghall be a general obligation of the
investor-owned electric utility owner.

7. Consistency with L ocal Regulations.

The County hereby acknowledges that if the Pragedeveloped consistent with this
Agreement and any Amendments thereto, then aliefdllowing will be deemed true and
accurate statements: (1) the public health, saéety welfare will be adequately protected
within the bounds of the law; (2) the Project sl considered essential and desirable to the
public convenience; (3) the Project will not bergleéntal or injurious to the public health,
peace, or safety, or to the character of the sadimg neighborhood; (4) the Project will not be
detrimental to the economic welfare of the Couatyd (5) the Project will not create excessive
public cost for public facilities and services.

The Project tax parcels and adjacent tax parcelg@ed as Forest and Range. Unless
otherwise agreed to by the applicable landownesyamnt to Section 5.12 above, all Turbines are
located more than one-half mile from existing resices owned by non-participating
landowners. Due to Project and equipment desgmwedl as the remoteness of the Project from
residential or other development, the Project posgsotential risks to residents from ice throw,
blade throw or tower collapse. Other potentialacts such as shadow flicker and noise impacts
are also insignificant due to the distance of thebines from potential receptors. The Project
will deliver commercially distributed energy frontenewable resource and, as such, is essential
and desirable to the public convenience. The Breyél contribute tax revenues to the County
in excess of the limited public service costs thgdet will introduce.

8. Amendments and Revisions.

This Development Agreement may be amended by magraement of the Parties only
if the amendment is in writing and signed by Apatitand the County and is approved by the
BOCC (an “Amendment”) following applicable publiotice and hearing requirements, if any.
The following sections specify what Project actians revisions can be undertaken without the
need for amendment of the Development Agreementdnad revisions require Amendment to
the Agreement.

8.1 Project Facility Repair, Maintenance and ReplacémApplicant shall be
permitted, without any further approval from theu@Gty or amendment to this Agreement, to
repair, maintain and replace Project Facilitiessistent with the terms of this Agreement.
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8.2 Turbine Repair, Maintenance and Replacemdygplicant shall be permitted to
repair and maintain the Turbines without any furtiygproval from the County or amendment to
this Agreement and to: (i) replace any Turbinehviite same make and model Turbine used in
the Project (“Replacement Turbine”) so long asRleplacement Turbine meets the
Development Standards contained in this Agreeneerfti) replace any Turbine with a
Comparable Turbine in the event Applicant cannat @rimpracticable for it to obtain a
Replacement Turbine. “Comparable Turbine” meansvand turbine with physical dimensions
not more than twenty percent larger than thosaraily installed at the Project; with the same
general configuration defined in the Project Dggan in Exhibit A; in the same location as the
Turbine being replaced; and which otherwise méwidtevelopment Standards contained in this
Agreement.

9. Termination.

Applicant shall have the option, in its sole disicre, to terminate this Agreement prior to
commencing any construction including any site grg@nd excavation work for installation of
the Project or its support facilities. If it eledb terminate this Agreement, Applicant shall
submit a Notice to this effect to Kittitas County.

10. General Provisions.

10.1 Assignment Applicant shall have the right to assign or sfen all or any portion
of its interest in the Project at any time, inchglrights, obligations and responsibilities arising
hereunder; including financial assurance for dec@sioning as set forth in Section 6 above, to
third parties acquiring all or substantially aletassets of the Project or all or substantiallyel
membership interests in Applicant (each such tpady, a “Transferee”), provided such
assignments or transfers are made in accordanhetvatfollowing:

10.1.1 Assignments or Transfers Requiring the Consertt@Qounty Applicant may at
any time enter into a written agreement with a $faree other than those described in
Sections 10.1.2 and 10.1.3 to transfer all or suttistlly all the assets of the Project or all
or substantially all the membership interests iplgant, including rights, obligations

and responsibilities arising hereunder (such ages¢na Transfer Agreement); provided
that Applicant obtains the prior written consentlteg County as described in this section:

(@  Such Transfer Agreement shall not take effect wnéesl until the County
has consented in writing to such transfer or assegrt, which consent shall not
be unreasonably withheld, conditioned, or delay@ditten notice of the
proposed Transfer Agreement shall be mailed, filsts, to the County at least
thirty (30) days in advance of the proposed dateawisfer or assignment. Failure
by the County to respond within thirty (30) dayteafeceipt of a request made by
Applicant for such consent shall be deemed to beCibunty’s approval of the
Transfer Agreement. The County may refuse to gs/eonsent to a Transfer
Agreement only if there is a demonstrated mateg@ason for such refusal,
including without limitation, (i) the Transferedailure to perform material
obligations under a similar Development Agreementji) a failure to
demonstrate adequate financial capability, inclgdinancial assurance for
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decommissioning as set forth in Section 6 abovpetéorm the obligations
proposed to be assumed by such Transferee.

(b)  Any Transfer Agreement shall be binding on the Agapit, the County

and the Transferee. Upon approval of a Transfee@gent by the County, the
Applicant shall be released from those obligatiand responsibilities assumed by
the Transferee therein.

(© Applicant shall be free from any and all liabilgiaccruing on or after the
date of any assignment or transfer with respetitdee obligations assumed by a
Transferee pursuant to an approved Transfer Agreenido breach or default
hereunder by any person that assumes any portidppicant’s obligations

under this Agreement pursuant to an approved tassill be attributed to
Applicant, nor shall any of Applicant’s remaininights hereunder be cancelled or
diminished in any way by any such breach or default

(d)  Anuncured breach or default hereunder by Applictiall be attributed to
any person succeeding to any portion of Applicangts or obligations under
this Agreement.

(e) Upon any transfer made in accordance with thisi®@edt0.1.1 to which

the County has consented, the Transferee shaiitiited to all interests and
rights and be subject to all obligations under Agseement, and Applicant shall
be automatically released of all liabilities andigdtions under this Agreement as
to that portion of its interest so transferred ssigned.

10.1.2 Collateral Assignments, without the Consent of@oeinty Notwithstanding
anything herein to the contrary, Applicant or amgisferee shall be permitted to collaterally
assign its interest in the Project to a lender jgiiag financing for the Project without the
consent of the County, provided that Applicantiy &ransferee delivers written notice to the
County at least thirty (30) days prior to the daitsuch collateral assignment and identifies such
lender, and maintains financial assurances formetssioning as required by Section 6 above.

10.1.3 Assignments or Transfers without the Consent ofdbenty Applicant may
transfer or assign all or any portion of its ingtn@ the Project at any time, including rights,
obligations and responsibilities arising hereunttegffiliates of the Applicant, or to third paie
acquiring all or substantially all the assets @f Broject or all or substantially all the membgushi
interests in Applicant without the consent of theu@ty provided that:

€)) Any non-affiliated third party Transferee i3 ém investor-owned electric
utility regulated by the Federal Regulatory Ene@pmmission (“FERC”) and the
Washington Utilities and Transportation Commisgf{dWUTC”) or a wholly
owned subsidiary of such an investor-owned eledtility, or (b) an entity

having, at the time of transfer or assignment,raosa@insecured long term debt
rating (“Credit Rating”) of (1) if such entity hasCredit Rating from Standard
and Poor’s but not from Moody’s, BBB- or betterrfr&gtandard and Poor’s or (2)
if such entity has a Credit Rating from Moody’s bot from Standard and
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Poor’s, Baa3 or better from Moody’s or (3) if suaftity has a Credit Rating from
both Standard and Poor’s and Moody's, BBB- or lbéttan Standard and Poor’s
and Baa3 or better from Moody’s; or (c) Transfdasean affiliate of the

Applicant; and

(b) Such non-affiliated third party Transferee &gréo be bound by the rights,
obligations and responsibilities of Applicant herdar, including financial
assurance for decommissioning as set forth in &eétiabove, on and after the
date of such transfer or assignment. In the etetApplicant transfers or
assigns all or any portion of its interest in andhte Project in accordance with
this provision, Applicant shall be released fromoaligations or liabilities under
this Agreement on and after the date of such temrfassignment as to that
portion of Applicant’s interest so transferred esigned.

10.2 Binding Effect This Agreement shall be binding upon, and intarthe benefit
of, the Parties and their respective heirs, suocegby merger, consolidation or otherwise) and
assigns, devisees, administrators, representatessges and all other persons or entities
acquiring all or any portion of the Project, ant; f[marcel or any portion thereof within the
Project Area, or any interest therein, whetherddg,soperation of law, devise, or in any manner
whatsoever.

10.3 Washington Law This Agreement is entered into under the lawthefState of
Washington, and the parties hereto intend that Wigkdn law shall apply to the interpretation
hereof.

10.4 Severability If any provisions of this Agreement are detemxiitio be
unenforceable or invalid, this Agreement shall ¢ladter be modified, to implement the intent of
the Parties to the maximum extent allowable unaerdnd the remainder of this Agreement
shall remain unaffected and in full force and dtffec

10.5 Authority. Each Party represents and warrants that itheagespective power
and authority, and is duly authorized, to entes this Agreement on the terms and conditions
herein stated, and to execute, deliver and perfrwbligations under this Agreement

10.6 No Third-Party Beneficiary This Agreement is made and entered into for the
sole protection and benefit of the Parties heratbtheir successors and assigns. No other
person shall have any right of action based upgmaovision of this Agreement.

10.7 Duty to Act Reasonably and in Good Faitlinless otherwise expressly provided,
each party shall act reasonably in giving conssgppyoval, or taking any other action under this
Agreement. The Parties agree that each of thethatlal times act in good faith in order to
carry out the terms of this Agreement and eachertcovenants that it will not at any time
voluntarily engage in any actions which frustrdite purpose and intent of the Parties to develop
the Project in conformity with the terms and coiugis specified in this Agreement. The Parties
understand and agree that the process descriltli$ iAgreement depends upon timely and open
communication and cooperation between the Parfiée. Parties agree to use best efforts to
communicate regarding issues, changes, or proklesmsrise in the performance of the rights,
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duties and obligations hereunder as early as degsilbhe process, and not wait for explicit due
dates or deadlines. Each party agrees to workezatipely and in good faith toward resolution
of any such issues.

10.8 Time of EssenceTime is of the essence in the performance di @ad every
obligation to be performed by the Parties hereto.

10.9 Staffing Agreement for County Project CosfEhe Applicant will pay for County
costs, including third party consultant costs,atessary, incurred to support plan review and
inspection of the Project during construction, @e@dance with K C.C. 14.04 et al, under a
County Staffing Agreement. The Staffing Agreemsmll be approved by the Applicant prior
to construction, and such approval shall not beaswnably withheld.

11. Notices.

11.1 Written Notice Any notice, demand, or other communication (‘iNgt) given
under this Agreement shall be in writing and gipensonally or by registered or certified mail
(return receipt requested). A courtesy copy ofNlbéice may be sent by facsimile transmission.

11.2 Addresses Notices shall be given to the Parties at theédrasses set forth below.

If to the County: Kittitas County Community Devploent Services
411 North Ruby Street, Suite 2

Ellensburg, Washington 98926

Attn: Director

CC:. Kittitas County Prosecuting Attorney’s Office
205 West Fifth, Room 213

Ellensburg, Washington 98926

Attn: Neil Caulkins

If to Applicant: Swauk Wind, LLC

11.3 Notice by hand delivery shall be effective uporeipt If deposited in the mail,
notice shall be deemed delivered forty-eight (48)rks after deposited. Any party at any time by
Notice to the other party may designate a diffeesitiress or person to which such notice or
communication shall be given.

12. Default and Remedies.

No party shall be in default under this Agreemarliess it has failed to perform as
required under this Agreement for a period of yh{B0) days after written notice of default from
the other party. Each notice of default shall ggebe nature of the alleged default and the
manner in which the default may be cured satisfdgtolf the nature of the alleged default is
such that it cannot be reasonably cured withirthivéy (30) day period, then commencement of
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the cure within such time period and the diligemtsgcution to completion of the cure shall be
deemed a cure of the alleged default.

12.1 Dispute Resolution Process

12.1.1 In the event of any dispute relating to this Agreemeach Party, upon
the request of the other Party, shall meet witkiwes (7) calendar days to confer and seek to
resolve the dispute (“Conference”). The Conferestwl be attended by the following parties:
(a) the County shall send department director(d)@ounty employees and contractors with
information relating to the dispute, and (b) Appht shall send an Applicant’s representative
and any Applicant’s consultant with technical imf@tion or expertise related to the dispute.
The parties shall, in good faith, endeavor to nestheir disputes through the Conference.

12.1.2 Mediation If this Conference process does not resolvaigute within
the 7 day Conference period, the Parties shalboddaith submit the matter to mediation. The
Parties shall send the same types of represergatvaediation as specified for the
“Conference” process. Additionally the Partieslkshave representatives present at the
mediation with full authority to make a settlemeuithin the range of terms being discussed,
should settlement be deemed prudent. The mediglialhtake place within 45 days of the
parties submitting the dispute to mediation.

In order to expedite the mediation, during the @osrfice process the Parties shall select
the mediator. The mediator must be a neutral pedd@al full time mediator with time available
to meet with the parties within the 45 day medmaperiod following the 7 day Conference
period.

To prepare for mediation, during the 7 day Confeegperiod, the County will select
three qualified mediators, as specified above, anecavailable in the following 45 days. At the
end of the 7 day Conference period, if the matéer ot been resolved, the Project Owner shall,
within the 24 hours of being given the three nasedsct one of the three. The parties will in
good faith attempt to resolve the dispute in theld$ mediation period.”

If the dispute is not able to be resolved throughrhediation process in the 45 day
period, the parties may pursue their legal remeadiescordance with Washington law.

13. | ndemnity.

The Project owners shall indemnify and hold harsitee County and its elected officials
and employees from and against any and all claaet®ns, suits, liability, loss, costs, expenses,
and damages of any nature whatsoever (“Claimstéaextent they are caused by or result from
the negligent act or omission of Applicant’s em@ey, officers, or agents in the operation of the
Project; provided, however, that indemnification &y the total and cumulative obligation
hereunder for all such Claims is limited to andlsthat exceed four hundred and thirty thousand
dollars ($430,000). In the event of concurrentligegce, Applicant shall indemnify and hold
harmless the County only to the extent of Applianegligence, subject to the foregoing
limitation for any and all Claims.

14. Entire Agreement.
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This Agreement, together with all exhibits heretmstitutes the entire agree between the
Parties With respect to the subject matter of Aggeement. Agreement is specifically intended
by the Parties to supersede all prior agreemenésheh written or oral.
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APPROVED this day of , 20

BOARD OF COUNTY COMMISSIONERS
Kittitas County, Washington

Chairman, Vice Chairman,

Clerk of the Board, Julie Kjorsvik Commissioner

Approved as to form:

Gregory L. Zempel,
Prosecuting Attorney
WSBA #19125

SWAUK WIND, LLC

By:

Name:

Its:
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